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Summary 

The Goods and service tax (GST) authorities had rejected the refund in view of the circular1 

stipulating that the refund under the inverted duty structure (IDS)2 would not be available 

where the input and output supplies are the same. In this respect, the Rajasthan High Court 

(HC) stated that the refund provision under the IDS is unambiguous and does not carve out 

any exception. Further, the provision does not indicate that input tax credit (ITC) would be 

admissible only if the goods supplied had been subjected to some process. The court opined 

that the circular, being subordinate legislation, is repugnant and conflicting with the parent 

legislation. Hence, the same cannot be applied to oust the legitimate claim for accumulated 

ITC refund filed by the petitioner.  

 

Facts of the case 

• The petitioner3 entered into a contract 

with Vedanta Limited (hereinafter 

referred to as ‘company’) to supply the 

essential goods required to carry out 

petroleum operations by the company. 

The petitioner procured goods from 

authorised vendors at GST rates varying 

between 5% to 28% and supplied the 

same to company at concessional GST 

rate of @5% under the notification4. 

• The petitioner claimed that a significant 

percentage of ITC is accumulated on 

account of the difference in the rate of 

tax which was much higher than the rate 

of output tax. Thus, it filed a refund claim 

under IDS. 

• Based on the circular5, the Revenue 

rejected the refund claim stating that 

refund of accumulated ITC under IDS 

                                                           

1 Para 3.2 of the circular No.135/05/2020-GST dated 31 March 2020 
2 in terms of Section 54(3)(ii) of the CGST/RGST Act 
3 Baker Hughes Asia Pacific Limited operating in state of Rajasthan 
4 Notification No.3/2017- CGST dated 28 June 2017 
5 Circular No.135/05/2020 – GST dated 31 March 2020 
6 B.M.G. Informatics Pvt. Ltd. Vs. Union of India & Ors, M/s. Shivaco Associates & Anr. vs. Joint Commissioner of 
State Tax, Directorate of Commercial Taxes & Ors 
7 D.B. Civil Writ Petition No. 5714/2021 dated 30 June 2022 
8 Section 54(3)(ii) of the CGST Act, 2017 

would not be available when the input 

and output supplies are the same.  

• The petitioner contended that a statutory 

circular cannot supersede or override 

the parent6, hence refund cannot be 

rejected. 

 

Rajasthan HC observations and 

ruling7:  

• No exception on refund claim under 

IDS: The HC stated that the refund 

provision8 of IDS is absolutely 

unambiguous and it does not impose 

any exception on refund claim. Further, 

the provision allows refund of credit 

accumulated on account of supplies and 

does not mention that ITC would be 

admissible only if there is a value 

addition/enhancement in goods 

supplied.  

• Refund claim filed for a period prior 

to issuance of circular: The CBIC has 
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clarified9 that the supplier who supplies 

goods at a concessional rate to 

companies involved in specified projects 

is also eligible for refund on account of 

IDS. Further, the circular denying refund, 

being a subordinate legislation, is 

repugnant and conflicting with the parent 

legislation. Hence, the same cannot be 

applied to oust the legitimate claim for 

accumulated ITC refund filed by the 

petitioner. Furthermore, the refund claim 

filed was for a prior period from the 

circular date. Therefore, the petitioner is 

eligible for a refund of accumulated ITC 

as per its entitlement. 

 

 

 

 

 

                                                           

9 Para 59 of the Circular No.125/44/2019-GST – 
CBEC-20/16/04/18-GST 
10 WPA No. 54 of 2022 

11 WP(C)/3878/2021, 
WP(C)/3675/2021,WP(C)/3880/2021, 
WP(C)/4120/2021 
12 By the Calcutta HC and Gauhati HC, respectively 
13 Circular No. 173/05/2022-GST dated 6 July 2022 

Our comments 

 

Earlier, the Calcutta HC, in case of M/s. 

Shivaco Associates,10 had held that 

curtailing of benefit by way of circular 

amounts to overreaching the provisions laid 

down in the Act, which is impermissible. 

Similarly, the Gauhati HC in case of BMG 

Informatics Private Limited11 had held12 that 

rejection of refund claim of accumulated ITC 

under IDS on the basis of the circular would 

be unsustainable under the law. The present 

ruling is also in line with the above rulings. 

 

Further, to mitigate the ambiguities/litigations 

on this issue and pursuant to the 

recommendation of the 47th GST Council 

meeting, the CBIC has recently clarified13 

that the intention of the earlier circular was 

not to cover those cases where the input 

and output goods are the same, and the 

output supplies are made under 

concessional rate notification.  

 

This is a welcome and much-awaited 

clarification that shall hopefully put an end to 

litigation on the subject matter.    

 



 

 

Contact us  
 

 

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned below: 

NEW DELHI 

National Office,  
Outer Circle, 

L 41, Connaught Circus, 

New Delhi - 110001 

T +91 11 4278 7070 

NEW DELHI 

6th Floor, Worldmark 2, 

Aerocity, 

New Delhi - 110037  

T +91 11 4952 7400 

AHMEDABAD 

Unit No - 603 B, 6th Floor, 

Brigade International 
Financial Center, 

GIFT City Gandhinagar, 

Ahmedabad - 382355 

T +91 79 6900 2600 

BENGALURU 

5th Floor, 65/2, Block A, 

Bagmane Tridib, 

Bagmane Tech Park, 

CV Raman Nagar,  

Bengaluru - 560093 

T +91 804 243 0700 

CHANDIGARH 

B-406A, 4th Floor, 

L&T Elante Office Building, 

Industrial Area Phase I, 

Chandigarh - 160002 

T +91 172 433 8000 

CHENNAI 

9th floor, A wing, Prestige 
Polygon,471 Anna Salai,  
Mylapore Division,Teynampet, 

Chennai - 600035  

T +91 44 4294 0000 

DEHRADUN  

Suite No 2211, 2nd Floor, 

Building 2000, Michigan Avenue, 

Doon Express Business Park, 

Subhash Nagar, 

Dehradun - 248002 

T +91 135 264 6500 

GURGAON 

21st Floor, DLF Square, 

Jacaranda Marg, 

DLF Phase II, 

Gurgaon - 122002 

T +91 124 462 8000 

HYDERABAD 

Unit No - 1, 10th Floor, 
My Home Twitza, APIIC, 

Hyderabad Knowledge City, 

Hyderabad - 500081 

T +91 40 6630 8200 

KOCHI 

6th Floor, Modayil Centre Point, 
Warriam Road Junction, 
MG Road 

Kochi - 682016 

T +91 484 406 4541 

KOLKATA 

10C Hungerford Street, 

5th Floor, 

Kolkata - 700017 

T +91 33 4050 8000 

MUMBAI 

11th Floor, Tower II, 

One International Center, 

SB Marg Prabhadevi (W), 

Mumbai - 400013 

T +91 22 6626 2600 

MUMBAI  

Kaledonia, 1st Floor,  
C Wing,  
(Opposite J&J Office), 

Sahar Road, Andheri East, 

Mumbai - 400069 

NOIDA 

Plot No 19A, 2nd Floor, 

Sector - 16A, 

Noida - 201301 

T +91 120 485 5900 

PUNE 

3rd Floor, Unit No 310-312, 

West Wing, Nyati Unitree, 

Nagar Road, Yerwada  

Pune - 411006 

T +91 20 6744 8800 

 

 
For more information or for any queries, write to us at GTBharat@in.gt.com  

 

 

 

Follow us @GrantThorntonIN 

© 2022 Grant Thornton Bharat LLP. All rights reserved. 

“Grant Thornton Bharat” means Grant Thornton Advisory Private Limited, the sole member firm of Grant Thornton International Limited 
(UK) in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton 
Bharat LLP.  

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has 
its registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd. 
(Grant Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership. 
Services are delivered independently by the member firms. 


