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Summary 

The Supreme Court (SC) has opined that a dispute regarding exemption cannot be equated 

with dispute in relation to rate of duty. These are distinct and mutually exclusive. The SC has 

upheld the view of Kerala High Court (HC) that the principal issue in given case is 

determining whether the vessel is a foreign going vessel (FGV) or not and it is not in relation 

to rate of duty. The SC observed that the appeal is maintainable before the HC since it 

pertains to availability of exemption and hence, agreed with the view taken by the HC.  

Facts of the case 

• The petitioner1 operates CS Asean 

Explorer (‘vessel AE’) for laying, repairs 

and maintenance of submarine cables, 

which is stationed at Kochi. For this 

purpose, it had entered into agreement 

with various telecommunication 

companies.  

• A show cause notice (SCN) was issued 

to the petitioner wherein the department 

alleged that the vessel cannot be 

considered as an FGV. Hence, the 

exemption for ship stores, spares, 

bunkers, etc. cannot be availed. 

• The petitioner contended that the 

activities undertaken by vessels are in 

terms of SEAICOMA2. Further, only one 

cable recovery took place within 

territorial waters of India out of all the 

operations. 

• The petitioner submitted that the vessel 

was all time engaged in operations 

outside India and thus, qualifies as an 

FGV under the provisions3 of the Act. 

Therefore, the petitioner is exempted 

from payment of any duty. Thus, no 

 

1 M/s. Asean Cableship Pvt. Ltd 
2 South East Asia and Indian Ocean Cable 
Maintenance Agreement ("SEAICOMA" / 
"Agreement") 
3 Section 2(21) and Section 87 of the Customs Act, 
1962 

assessment is required for determination 

of amount payable.  

 

CESTAT Bangalore observations and 

ruling4: 

• ASEAN explorer is an FGV: On perusal 

of inclusive definition5, it was observed 

that the vessel was an FGV as no 

specific time period was prescribed in 

the definition. The status of vessel 

cannot be decided on a piece meal 

basis since, the contractual terms 

require a continuous and long drawn 

engagement. 

• Status of the FGV determined by 

terms of agreement: The status of any 

FGV does not change just because only 

one or two engagements were 

undertaken in territorial waters of India. 

Rather, it is determined by terms of 

SEAICOMA, irrespective of the fact that 

the vessel was docked at Cochin Port for 

majority of time and for once, it 

undertook work in the territorial waters.  

• Eligible for exemption: As per the 

provisions6, till the time the vessel holds 

4 Customs Appeal No. 27102 of 2013, 27115 of 
2013; Final Order No. 20218-20219/2020 dated 18 
February 2020 
5 (ii) of Section 2(21) of the Customs Act, 1962 
6 Section 87 of the Customs Act, 1962 
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the status of FGV, it is entitled for the 

exemption from payment of duty.  

• Extended period not invocable: The 

extended period cannot be invoked in 

the present case as in the past also, the 

customs officers have boarded the 

vessel berthed at Cochin Port for 

supervision and have even undertaken 

their routine formalities. However, the 

petitioner is liable to pay duty on stores 

consumed while performing in India.  

Kerala HC observations and ruling7: 

• Maintainability of appeal: The 

significant question was regarding 

whether the vessel is an FGV or not and 

not about the determination of rate of 

duty. The question of payment of duty or 

rate of duty will depend only on the 

question first posed. The case’s 

jurisdictional fact holds it eligible for 

maintaining an appeal before the High 

Court. Further, it is not covered under 

the exceptions provided under the 

provision8.  

SC observations and ruling9: 

• Disputes are distinct: The issue related 

to exemption entitlement and 

determination of rate of duty are 

different. The submissions of the 

petitioner regarding applicable rate of 

duty have no substance. Hence, the 

disputes regarding exemption cannot be 

equated with dispute in relation to rate of 

duty.  

• Appeal maintainable before HC: The 

HC is correct in observing the main 

question which is not in relation to rate of 

duty. The SC affirmed the view taken by 

the HC. In a similar judgement10, it was 

held that the appeal filed w.r.t. availment 

of exemption is maintainable before the 

HC and not the Apex Court.  

 

7 Cus. Appeal No. 1 of 2021, Order dated 17 Dec 
2021  
8 Section 130 of the Customs Act, 1962 
9 Special Leave Petition (C) No.2208 of 2022, Order 
dated 15 March 2022 

10 Commissioner   of   Customs   vs. Motorola (India) 
Ltd., (2019) 9 SCC 563. 
11 2019 (9) TMI 229 - Supreme Court 
12 Civil Miscellaneous Appeal No.2043 of 2019 
 

Our comments 

In the present case, the petitioner has 

misinterpreted the issue of exemption 

with rate of duty. However, both 

disputes are mutually exclusive and 

different.   

Accordingly, the Supreme Court in this 

ruling approbated the view of High 

Court that appeal filed in relation to 

exemption shall be entertained by High 

Court. If the dispute relates to rate of 

duty, then appeal shall lie before the 

Supreme Court. 

It is pertinent to note that the question 

relating to rate of duty is specifically 

excluded for preferring appeal at High 

Court under the Customs law and 

same shall lie before the Supreme 

Court.   

Similarly, the Apex Court in case of 

Motorola India Limited11 and Madras 

High Court in case of BMW India 

Private Limited12 had held that appeals 

having question related to the rate of 

duty or value of goods for the purpose 

of assessment would only lie before the 

Supreme Court and rest all cases shall 

lie before High Court.  

However, it is interesting to note that 

such an exception related to filing of 

appeal in relation to the rate of duty or 

value of goods before High Court is not 

provided under the GST regime. 



 

Grant Thornton Tax Alert  
 

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned below: 

NEW DELHI 

National Office,  
Outer Circle, 

L 41, Connaught Circus, 

New Delhi - 110001 

T +91 11 4278 7070 

NEW DELHI 

6th Floor, Worldmark 2, 

Aerocity, 

New Delhi - 110037  

T +91 11 4952 7400 

AHMEDABAD 

Unit No - 603 B, 6th Floor, 

Brigade International 
Financial Center, 

GIFT City Gandhinagar, 

Ahmedabad - 382355 

BENGALURU 

5th Floor, 65/2, Block A, 

Bagmane Tridib, 

Bagmane Tech Park, 

CV Raman Nagar,  

Bengaluru - 560093 

T +91 804 243 0700 

CHANDIGARH 

B-406A, 4th Floor, 

L&T Elante Office Building, 

Industrial Area Phase I, 

Chandigarh - 160002 

T +91 172 433 8000 

CHENNAI 

9th floor, A wing, Prestige 
Polygon,471 Anna Salai,  
Mylapore Division,Teynampet, 

Chennai - 600035  

T +91 44 4294 0000 

DEHRADUN  

Suite No 2211, 2nd Floor, 

Building 2000, Michigan Avenue, 

Doon Express Business Park, 

Subhash Nagar, 

Dehradun - 248002 

T +91 135 264 6500 

GURGAON 

21st Floor, DLF Square, 

Jacaranda Marg, 

DLF Phase II, 

Gurgaon - 122002 

T +91 124 462 8000 

HYDERABAD 

Unit No - 1, 10th Floor, 
My Home Twitza, APIIC, 

Hyderabad Knowledge City, 

Hyderabad - 500081 

T +91 40 6630 8200 

KOCHI 

6th Floor, Modayil Centre Point, 
Warriam Road Junction, 
MG Road 

Kochi - 682016 

T +91 484 406 4541 

KOLKATA 

10C Hungerford Street, 

5th Floor, 

Kolkata - 700017 

T +91 33 4050 8000 

MUMBAI 

11th Floor, Tower II, 

One International Center, 

SB Marg Prabhadevi (W), 

Mumbai - 400013 

T +91 22 6626 2600 

MUMBAI  

Kaledonia, 1st Floor,  
C Wing,  
(Opposite J&J Office), 

Sahar Road, Andheri East, 

Mumbai - 400069 

NOIDA 

Plot No 19A, 2nd Floor, 

Sector - 16A, 

Noida - 201301 

T +91 120 485 5900 

PUNE 

3rd Floor, Unit No 309-312, 

West Wing, Nyati Unitree, 

Nagar Road, Yerwada  

Pune - 411006 

T +91 20 6744 8800 

 

For more information or for any queries, write to us at GTbharat@in.gt.com  

 

 
Follow us @GrantThorntonIN 

 

Contact us 

© 2022 Grant Thornton Bharat LLP. All rights reserved. 

“Grant Thornton Bharat” means Grant Thornton Advisory Private Limited, the sole member firm of Grant Thornton International Limited (UK) 
in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton Bharat LLP.  

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has its 
registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd. (Grant 
Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership. Services are 
delivered independently by the member firms. 


