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Summary 

The Madras High Court (HC) has dismissed a batch of writ petitions challenging the 

constitutional validity of provisions related to refund in case of inverted duty structure (IDS) 

under the GST law.  

The HC held that the relevant provisions (relating to refund) are clear and limit a registered 

person to claim refund of unutilised input tax credit (ITC) only to the extent that such credit 

has accumulated on account of the rate of tax on input goods being higher vis-a-vis output 

supplies. Further, the HC stated that the word ‘inputs’ encompasses all input goods, other 

than capital goods and excludes input services.  

Furthermore, it observed that refund is a statutory right and the extension of benefit of 

refund only to the unutilised credit on inputs under IDS and excluding unutilised ITC of input 

services is a valid classification and a valid exercise of legislative power. Thus, it held that 

the amended provision is intra vires and does not need to be read down. 

Facts of the case 

• The petitioner1 filed a writ petition 

before the Madras HC. It prayed that, 

on account of being subjected to IDS, it 

is entitled to refund of the entire 

unutilised ITC accumulated. 

• Further, the petitioner challenged the 

constitutional validity of the relevant 

 

1 Tvl. Transtonnelstroy AFCONS Joint Venture 
2 Section 54(3)(ii) of the CGST Act, 2017 
3 Rule 89(5) of the CGST Rules, 2017  

refund related provisions2 in case of IDS 

and contended that the amended 

provisions3 is ultra vires4. 

Madras HC observations and ruling5 

• Refund of unutilised ITC available only 

in respect of input goods:  The relevant 

provision under the GST limits the 

entitlement of refund of ITC that get 

4 Section 54 of the CGST Act, 2017 and Constitution 

of India 
5 C/SCA/15473/2019 dated 11 March 2020 
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accumulated as a result of the rate of 

tax on input goods being higher than 

the rate of tax on output supplies. 

• ‘Inputs’ means input goods and 

excludes input services: Both the 

statutory definition and the context 

point in the same direction, namely, 

that the word ‘inputs’ encompass all 

input goods, other than capital goods, 

and excludes input services. 

• Amended provision is in conformity: In 

light of the conclusion that a refund is 

permitted only in respect of unutilised 

ITC that accrues as a result of the 

higher rate of tax on input goods vis-à-

vis output supplies, the HC held that the 

amended provision is in conformity with 

the statute. 

• Unable to subscribe to Gujarat HC’s 

view: The HC expressed its inability to 

subscribe to the conclusions reached by 

the Gujarat HC6 and stated that it failed 

to take into consideration the scope 

function and impact of the relevant 

refund provisions. 

 

6 In the case of M/s VKC Footsteps Pvt. Ltd. 

• Valid classification and exercise of 

legislative power: The refund provisions 

do not infringe the Constitution7. 

Further, refund is a statutory right and 

the extension of the benefit of refund 

only to the unutilised credit on inputs 

under IDS by excluding unutilised ITC on 

‘input services’ is a valid classification 

and a valid exercise of legislative power. 

Therefore, it is not necessary to 

interpret the amended provision and the 

definition of Net-ITC therein to include 

the words ‘input services’. 

• Petition dismissed: The Madras HC 

concluded the amended provision is 

intra vires for both the general rule 

making power and the relevant refund 

provisions. Accordingly, the HC 

dismissed the batch of writ petitions 

challenging the constitutional validity of 

relevant provisions.  

7 Article 14 of the Constitution of India 
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Our comments 

Recently, the Gujarat HC in the case of M/s VKC Footsteps India Pvt. Ltd. held that the 

relevant provisions pertaining to refund in case of IDS under the GST law are ultra vires 

and need to be read down to the extent it denies refund of ITC on input services. Contrary 

to this, the Madras HC has now held that the relevant provisions are intra vires and does 

not need to be read down.  

Considering the contradictory rulings, the matter is likely to reach the apex court. 

Businesses will have to wait until the matter attains finality. 
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