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Summary 

The National Anti-Profiteering Authority (NAA), in a recent case, upheld profiteering against 

a builder and held that the benefit has to be computed on the basis of the additional input 

tax credit (ITC) as well as the turnover of the builder during the post-GST period. The NAA 

further held that computation of benefit has no connection with the percentage of work 

completed or percentage of the amount received or purchases made by the builder.  

Thus, the NAA stated the home buyers cannot be compelled to wait till the completion of the 

project to avail benefit of ITC. Therefore, no synchronisation is required to be done between 

the ITC and the turnover while passing on the benefit of ITC. 

Facts of the case 

• An application against the respondent-

builder1 was received by the Directorate 

General of Anti-Profiteering (DGAP) 

alleging that it had not passed on the 

benefit of ITC to the applicant in respect 

of purchase of an apartment2. Thus, the 

applicant alleged that the respondent 

had indulged in profiteering. 

• The DGAP stated that the respondent 

has benefited from the additional ITC to 

the tune of 1.99% of the total turnover 

during July 2017 to April 2019. This 

benefit was required to be passed on to 

 

1 M/s Shapoorji Palonji (Relationship Properties Pvt. 

Ltd.)  

the buyers by reducing the prices of the 

flats, which it has not done. 

Accordingly, the DGAP confirmed 

profiteering to the extent of INR 9.7 lakh.   

• The DGAP also stated that the 

respondent has profiteering to the tune 

of INR 3.04 crore in its another project 

by availing benefit of ITC of 3.62% of 

the total turnover during the same 

period.   

NAA’s observations and ruling3 

• Additional ITC accrued: The NAA 

observed that the respondent has 

2 in respondent’s project by way commensurate 

reduction in price 
3 Order No. 59/2020 dated 31 August 2020 
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benefitted from additional ITC to tune of 

1.99% of total turnover in respect of this 

project during July 2017 to April 2019 

and to tune of 3.62% during July 2017 to 

April 2019 in its another project.  

• No connection with work done: The 

benefit must be computed on the basis 

of the additional ITC and the turnover of 

the respondent during the post-GST 

period. The NAA held that computation 

of benefit has no connection with the 

percentage of work completed or 

percentage of the amount received or 

purchases made by the respondent. 

• No synchronisation required with 

turnover: The NAA further stated that the 

buyers cannot be compelled to wait till 

the completion of the project to avail 

benefit of ITC. Therefore, no 

synchronisation is required to be done 

between the ITC and the turnover of the 

respondent while passing on the benefit 

of ITC.  

• Profiteering upheld: The NAA, thus, 

upheld profiteering against the 

 

4 from the date the amount was collected from them 

till the date of making payment 

respondent and ordered that the same 

shall be paid to buyers along with 18% 

interest4 within three months from the 

date of the order5. Further, ordered that 

the respondent shall reduce the prices 

to be realised from the buyers of the 

flats of the above projects 

commensurate with the benefit of ITC 

received by him6. 

 

 

 

 

5 U/s 171(1) of the CGST Act, 2017 read with Rule 

133(3)(c) of the CGST Rules, 2017 
6 Rule 133(3)(a) of the CGST Rules, 2017 
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Our comments 

The GST law does not prescribe mechanism/methodology to determine the quantum of 

benefit to be passed on. Non-availability of the prescribed mechanism is one of the major 

reasons for non-compliance with anti-profiteering provisions.  

Various writ petitions have already been filed before high courts against the orders 

pronounced by the NAA. The Delhi High Court recently heard a batch of 37 writ petitions 

filed in this regard and directed clubbing of all the questions on constitutional validity in the 

writ petitions. It also directed continuation of interim orders and posted the matter for final 

hearing to 3 November 2020.   

It is also pertinent to note that the Central Board of Indirect Taxes and Customs has 

recently extended time limit for completion or compliance of any action by authorities 

under the anti-profiteering provisions falling during 20 March 2020 to 29 November 2020 up 

to 30 November 2020. 
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